








Thirty-four Years Cfter era WE nerear! 4 


A GRATEFUL 
ACKNOWLEDGMENT TO 
AN HONORABLE 
PROFESSION 


Wx April 18, 1906, the date of the great fire, the 
legal fraternity of this country was indebted to 
us in a sum in excess of $200,000. The fire de- 
stro jed all of our books of accounts. & The 

}) lawyers of San Francisco having lost their entire 

yi libraries were absolved of their indebtedness to 

—_ 7us, amounting to about $30,000. This left an 
amount due from outside lawyers of from $170,000 to $175,000. 
Having no lists of patrons, we sent a circular letter to the lawyers 
named in Martindale’s Legal Directory, advising them of our loss 
and asking for information as to their indebtedness to us.’ 


= The responses to this circular were so prompt and so gratifying 
that we think the legal profession should know that of this total 
indebtedness of say $175,000, nearly $150,000 has already been 
reported to us, and we are receiving advices every day from parties 
who had not previously answered our circular asking about their 
indebtedness. 


@ It is but right to say that some of the San Francisco attorneys 
declined to accept the cancellation of their accounts and have paid 
same, Let it be known to the world that the legal profession is made 
up of men of the highest honor. 

First printed January, 1907 
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LAWYERS’ REFERENCE SERVICE 


MONTH AGO the Association set up its Lawyers’ Reference Service and 
sent the registration forms, the rules and other data to each member. The 
fesponse has been quite satisfactory to date. Two hundred members have 
egistered as of July 22. In view of the fact there is no charge whatever made 
p members for the service, it is hoped many others will take advantage of the 
pportunity to register promptly. 


The June Buttetin carried a full explanation of the service, with a reprint 

the forms and the rules. If there are any members who have not taken the 

ime to familiarize themselves with the system to be used, it is suggested that 
hey do so at once. 


This plan is one by which persons seeking legal advice and assistance are 

erred to lawyers whose names are taken, in turn, from the list of registrants, 

in the basis of such lawyers’ willingness to act and their experience in the 
farious branches of the law. 


It is in no sense a “legal service bureau,” or “legal clinic.” The Asso- 
lation performs no legal service to inquirers, and makes no charge to either 
inquirer or lawyer. It is purely a reference plan whereby many persons 

© inquire at the Association office for the name of a lawyer to whom they 
fay submit their legal business, are given the names of five lawyers whose names 
registered as experienced in the particular field of the inquirer’s problem. 


The theory of the service is that, like other professions, it is incumbent 
Don lawyers to simplify and improve their methods of making their services 
Wailable to the man in need of them, within his ability to pay for such service. 


Read the plan printed in the June BuLLetin and send in your registration. 
t doesn’t cost anything to register. 


Numerous requests for copies of the June BuLLeTin have been received 

other large bar associations throughout the country, evidencing a keen 
rest in the plan. A report on its operations will be made to members at 
later date. 
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OUR PUBLIC RELATIONS 
AND THE LEGAL AID 


By Lewis Sterry, of the Los Angeles Bar 


HERE has recently been a great deal of activity in our Bar Association and 
other bar associations throughout the country to improve the relations be- 
tween attorneys and the lay public. There seems to be a need for this, and | 
believe that most of us are in accord with the work which our Association is 
doing in this connection. There can be no question but that there is a strong 
feeling among the lay public that a poor man cannot obtain equal justice before 
the courts—not because of anything wrong with our courts or the laws, but 
because he cannot obtain adequate legal representation. Our radio and public 
relations committees have been doing a very fine job in pointing out to the public 
at large the good work that attorneys have done and the fact that attorneys have 
spent and do spend a great deal of time on charity work. As was stated by Mr, 
Whitney Harris in his article “LAWYERS, LAST LOOK!”, in the last Bar 
BULLETIN : 


“The Junior Barristers of our own Association and the Junior Bar Confer- 
ence of the American Bar Association are seeking to stimulate the prestige and 
practice of the profession by improving the confidence of the public in law- 
yers and by improving the knowledge of the public as to the work of lawyers. 
This a real effort is being made to eliminate unjust representations of 
lawyers on the screen and elsewhere. And the juvenile crime prevention 
program and legal aid services rendered by lawyers without cost to the public 
most certainly merit the fine praise received from people who know of them. And 
the radio program of our Association has been striving to let the public know 
of these services rendered by lawyers in our own community as well as of the 
great contributions of lawyers to society in the past.” (Italics Mr. Harris’.) 


However, we are overlooking in our publicity work one of the best bits of 
public relation publicity we could possibly use. It is doubtful if more than a few 
attorneys in this county know of the existence of the Los Angeles Legal Aid 
Clinic, and of those few probably only a handful know of the work it is doing 
or anything much about it. So far as the public at large is concerned, it is 
virtually unknown. Yet this clinic is organized for the purpose of, and is, giving 
free legal advice and services to those persons of our city and county who cannot 
afford to pay even the smallest attorneys fee—persons who, lacking carfare, walk 
all the way from Inglewood to our clinic and back again. This work is certainly 
worthy and meritorious, and since this clinic has, in the past, been supported in 
part by the Los Angeles Bar Association and in part by the Community Chest 
of Los Angeles, it affords an excellent opportunity for the Bar Association to 
obtain some extremely favorable publicity. Not only can we use this for good 
publicity, but there is a second bird which can be hit with the same stone, for the 
clinic can be of immeasurable assistance to the Bar and the individual attorneys 
themselves. As Mr. Edward McDougal says in his article “THE ROLE OF 
THE LEGAL AID BUREAU”, in the last issue of the BAR BULLETIN: 


“Not only did such legal aid keep many people off relief, it also provided 
jobs for the lawyers employed by the legal aid organizations, the cost of their 
services being borne by the public through gifts to Community Funds and other 
charitable subscriptions. How much money the concentration of free cases in one 
central bureau saves all lawyers, by freeing them of time consuming, profitless 
cases, has of course never been estimated.” 
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We therefore find ourselves with committees set up for the express purpose 
of improving our public relations, and we also find that there is in existence a 
Legal Aid Clinic in Los Angeles heretofore supported in part by ourselves which 
could be used to wonderful advantage to attain the end sought by our public 
relations work; yet we do not use it. Let us not too hastily, however, cast 
stones at the men responsible for the public relations work, for they are without 
blame. The reason the clinic has not been exploited is because it isn’t possible 
at present to give it any publicity. Take the following incident as an example: 


On Sunday, March 16th, at 4:00 p.m., over radio station KNX, Planters’ 
Peanuts presented its regular weekly program entitled “The People Speak.” On 
this program Mr. Breckner, master of. ceremonies, introduced a newspaper man 
who wanted to present what he considered a new idea, the substance of which 
was that a legal aid clinic should be established for poor people who couldn’t 
afford to go to an attorney for advice and proper legal representation. At the 
close of the newspaperman’s remarks Mr, Breckner stated that this was a brand 
new idea and a very worthy one, and hoped that the suggestion would bear fruit. 
Mr. Ewell Moore of the Los Angeles Bar happened to hear this program and 
thereafter contacted our president, Mr. Freston, suggesting that this publicity 
should be answered and the people of Los Angeles informed that the Los Angeles 
Bar Association is at present supporting in part a legal aid clinic which is render- 
ing free aid to indigents both with advice and legal services. Mr. Freston was 
in accord with this suggestion and presented the matter to Mr. Gordon Files, 
chairman of the Junior Barristers’ Radio Committee, asking him to follow up on 
the suggestion. Mr. Files thereupon contacted a member of the Junior Barristers’ 
Legal Aid Committee to obtain information for use in a radio program. 


Here things bogged down, for it was necessary to inform him that it would 
be highly undesirable for the Legal Aid Clinic to be given any publicity whatso- 
ever, and on behalf of the Legal Aid Clinic it was requested that no publicity of 
any kind be given out. This was necessary because the clinic is now being 
operated under a budget so inadequate, compared to the legal aid budgets of other 
cities comparable to Los Angeles, that it is barely able to handle the volume of 
work which already comes to it. Not only is it very difficult to take care of the 
work it already has, but the clinic is only too aware of the fact that there are a 
tremendous number of needy persons throughout the City and County who, if 
the existence of the clinic became generally known, would immediately come to 
it for aid. Yet, it could not begin to help them because of the inadequate budget 
it is operating under, no matter how meritorious they or their causes might be. 
For that reason the existence and work of the clinic has not been made known 
except to a few of the social service agencies operating under the Community 
Chest and certain public offices. Its existence has of necessity had to be given 
no publicity whatsoever. 


Vivid proof of the existence of a large group of persons who do not know 
of the clinic but who are in need of legal aid was given a few years ago, when 
Judge Heffner, then head of the Legal Aid Clinic, while speaking over the radio, 
talked about the clinic. This publicity resulted in such a flow of persons into the 
clinic seeking and needing free legal assistance that it was impossible to handle it, 
and the doors had of necessity to be closed to many of them. The situation was 
so bad for a time following that broadcast that Judge Heffner would go home at 
night to find people who had been unable to get into the clinic during the day 
waiting on her doorstep. Therein lies the necessity for requesting the Los 
Angeles Bar Association not to give the public any information concerning the 
clinic’s existence. 
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Attorneys’ 


Center 


SPRING STREET 
AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 


S.E. Cor. 5th and Spring 
Room 401 


PHONE TUcker 3341 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 





New high speed elevator equipment— 
the latest in design and development 
now being installed. 


. A few excellent suites can be arranged 


—well located and attractively finished 
and decorated. 


. Location most central—in the financial 


district within 5 minutes to courts and 
civic center. 


. Especially convenient for attorneys. 


. Close +o all forms of transportation— 


urban and interurban—convenient for 
clients and witnesses. 


Limit height garage and other ample 
parking facilities (special rates to ten- 
ants). 


Law library for tenants. 


4 


MODERATE RATES 


Call — write or ‘phone — for information 


R. A. ROWAN & CO. 





300 ROWAN BUILDING 
TRINITY 0131 
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WHAT TO DO 


The next problem that presents itself, then, is what to do about it. This, 
unfortunately, is like so many things that have obvious faults, the solution is not 
so obvious. The clinic at present is staffed with two exceedingly capable and 
equally underpaid attorneys, and the amount of work they are doing is more 
than any two men should be called upon to do—yet the financial condition of the 
clinic is one of constant crises. The public looks to us lawyers as a group, 
rightly or wrongly, as being directly or indirectly responsible for the maintenance 
of a legal aid clinic. In a small community the individual attorneys can them- 
selves take care of the indigent client problém by reason of the size of the com- 
munity. However, as a community grows larger and more impersonal, it becomes 
increasingly difficult for an eligible person to know where to turn for help and 
at the same time increases the burden of the individual attorney, who, approached 
by an indigent client, is placed in an embarrassing position, for he is seldom in a 
position to know the client personally or know his needs or financial condition. 
He cannot know whether the client is able to pay a fee or is actually destitute. 
Furthermore, one destitute client helped by an attorney often repays him by 
referring to him other equally destitute clients. Therefore, in a large community, 
a legal aid clinic fills a very necessary role, both from the point of view of the 
indigents, the community at large, and last but not least, the attorneys themselves. 
The attorneys have as much to gain as anyone, for by supporting a legal aid clinic 
they can then refer indigent clients to the clinic, knowing that their legal problems 
will be well taken care of and that their financial status can be carefully checked 
and determined by social service agencies working in cooperation with the clinic. 
The clinic can much more efficiently handle such non-paying cases than can the 
individual attorney, and if for nothing other than purely selfish reasons alone, the 
individual attorneys should wholeheartedly support the clinic. 

We should, therefore, carefully diagnose and evaluate our public relations 
work and consider the worth to us of a legal aid clinic, properly financed so that 
it may be sufficiently publicized. To this end, let us get behind our clinic; let us 
make a careful study of its needs and operations; then let us carefully consider 
how we can best fulfill those needs, put our plan into operation and then let the 
public know that the attorneys of Los Angeles County, through their Legal Aid 
Clinic, do offer, maintain and give effective and efficient legal assistance to those 
persons who are in need. 





HoNORABLE BOARD OF TRUSTEES, 
Los ANGELES Bar ASSOCIATION, 


GENTLEMEN : 


I want to congratulate you upon your improved “Lawyers Reference Service.” 
I think it is one of the most forward movements that has been taken by any 
group of lawyers in the State of California for many years. I particularly 
think that your providing means for persons with small matters to have them 
taken care of at a minimum cost may be the solution of the so-called “Social 
Law Problem.” 

I have read the article by “Bill” Mathes in the Bar Association Journal. 
I do hope that you will follow the suggestions in that article and vigorously 
proclaim to the public that the Los Angeles Bar Association is rendering the 
type of service it is, and that any one who is in need of legal advice or repre- 
sentation can get it, no matter what his ability to pay is or how little is involved. 
Thank God that the old moss-backs and stuffed shirts who have been fighting 
the efforts of the Bar to proclaim its virtues to the public are about through. 


Very respectfully yours, PAuL VALLEE. 
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DIFFICULTIES WITH TRUST DEEDS WHICH COVER 
BOTH REAL AND PERSONAL PROPERTY 
By A. M. Cross, of the Los Angeles Bar* 


HERE can be no question on the proposition that personal property may 
be included with real property in a trust deed, with a power of sale of both 
in case of default in the payment of the indebtedness secured by the trust deed. 
Kraft v. DeForest, 53 Cal. 656; McDonald v. Smoke Creek etc. Co., 209 Cal. 231. 


But some serious practical difficulties arise in making a sale of such personal 
property under the power of sale. The cases of Ely v. Williams, 6 Cal. App. 
455, 457, approved in Wixom v. Davis, 57 Cal. App. 620, 623 (neither case passed 
upon by the Supreme Court) contain language to the effect that since the sale 
of personal property under a mortgage must be made in the same manner as 
in a sale under a pledge (Sec. 2967 Civil Code), and since Sec. 3005 of the Civil 
Code provides that sale of pledged property shall be made in the same manner 
as a sale of property on execution, and since in an execution sale the personal 
property “must be within view of those who attend the sale” (Sec. 694 C. C. P.), 
therefore personal property must be both in the possession of the person conduct- 
ing the sale and must be present and in view, at the place of sale. In the case 
of Podrad v. Obendorf, 207 Cal. 457, 459, the Supreme Court cited the above 
cases and sections of the code and concluded (page 459): “at which (sale) the 
personal property if capable of manual delivery must be present.” The decision 
does not mention that the personal property must be in the possession of the 
officer making the sale. 
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We act as Transfer Agent, Registrar, and Dividend Dis- 
bursing Agent for Corporate Stock issues; Trustee under 
Trust Indentures covering Bonds, Notes or Debentures. 


Our Corporate Trust Department can be of great assist- 
ance to you in these and many other matters. 


TITLE INSURANCE 
AND TRUST COMPANY 


443 SOUTH SPRING STREET 
LOS ANGELES, CALIFORNIA 














BAR I 


IN Al 

3 
be pr 
questi 
the of 

: 
in a t 
of Rex 
such | 
those 
suffici 

I 
both 
at the 
reside: 


MUS1 
F 
it is m 
the sa 
deed i 
presen 
A 
hold f 
on the 
erty n 
or apa 
ing, sc 
flats o 
leaving 
would 
view a 
I 
furnitu 
proper 
have, : 
tour o 
compat 
at the 
lf 
power 
invalid 
of the 
Tl 
and th 
trust d 
A 
erty, a 
propert 
show o 


Tf one 


Tecite 1 
This is 
respecti 

*C 











BAR BULLETIN 251 


IN ACTUAL POSSESSION 


These code sections and decisions make clear that the personal property must 
be present at the sale and within the view of the persons attending, but leave some 
question as to whether the personal property must be in the actual possession of 
the officer or trustee making the sale. 

Sales of personal property, therefore, cannot be made under a power of sale 
in a trust deed at a public place, such as the City Hall, Hall of Justice or Hall 
of Records, unless all of the personal property to be sold can be and is transported to 
such public place of sale, so as to be present at the sale and within the view of 
those who attend. This is true though such public place may be a proper and 
sufficient place for the sale of real property. 

Hence, if the trust deed covers both real and personal property, the sale of 
both real and personal property would have to be advertised to be held, and held, 
at the place where the personal property is actually situated, whether a private 
residence, bungalow court, apartment, store or factory. 

MUST BE PRESENT 


Furthermore, in order that the personal property may be present at the sale, 
it is necessary that ail of it be ‘“‘within view” (Sec. 694 C. C. P.) of those attending 
the sale. Sometimes personal property covered by the power of sale in a trust 
deed is located at different places. All of the personal property would not be 
present at a sale at any one of these places. 

Again, personal property covered by such trust deeds may consist of house- 
hold furniture and furnishings in numerous flats, apartments or units in buildings 
on the real property to be sold. In order that all portions of the personal prop- 
erty may be present at the sale held on the premises, all of these separate flats 
or apartments would have to be open to the view of bidders and persons attend- 
ing, so that all of the personal property could be inspected. If tenants of these 
flats or apartments refuse to permit such inspection, or happen to be absent, 
leaving locked apartments behind them, on the day and hour of sale, the result 
would be that some of the personal property would not be present and within 
view at the sale, and the validity of the sale would be questionable. 

I know of one case where an attorney for a trustee, called upon to sell 
furniture in many apartments in a large apartment building, together with the real 
property, postponed the sale several times until he couid arrange to have, and did 
have, all of the apartments open for inspection, and then personally conducted a 
tour of all of the apartments, inviting all persons interested in the sale to ac- 
company him, in order to make sure that all of the personal property was present 
at the sale and within the view of those attending. 

If real property and personal property should be sold together under the 
power of sale in the trust deed, and the sale of the personal property should be 
invalid for the above reasons, the whole sale might be voidable, even if the sale 
of the real property was regular in itself. 

The best procedure is not to complicate the trust deed on the real property, 
and the sale thereof, by joining personal property with the real property in the 
trust deed. 

A separate chattel mortgage should be executed, covering the personal prop- 
erty, and securing the same note as is secured by the trust deed on the real 
property. If both instruments are executed at the same time, the note should 
show on its face that it is secured by both the trust deed and chattel mortgage. 
If one instrument is executed later than the other, the later instrument should 
tecite that the note secured thereby also is secured by the earlier instrument. 
This is to exclude any inference that two different notes are secured by the 
respective instruments. 

*Chief Counsel National Title Company. 
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RESULTS OF PLEBICITE ON 
CANDIDATES FOR SUPERIOR COURT 


HE result of the Plebiscite, taken by the Los Angeles Bar Association, of 

the members of the State Bar of California in Los Angeles County on can- 

didates for the Superior Court of Los Angeles County has been given to the 
public by the Association. 

A tabulation of the vote for each candidate is shown below. For the first 
time the form of ballot used required an expression of opinion by each voter as 
to the qualification of each candidate, or a statement that the candidate’s quali- 
fication was unknown to the voter. In previous plebiscites held by the Associa- 
tion the ballot called for an expression of preference as between two or more 
candidates for each office. 

A ballot was mailed to each member of the State Bar of California in Los 
Angeles County. The number of ballots returned was 3,302. Failure of a 
number of the voters to follow the instructions printed upon the ballots made it 
impossible to register some of them. The ballots were canvassed by the Judicial 





Candidates and Campaign Committee of the L.os Angeles Bar Association. This 
committee is comprised of the following: 
B. J. Bradner, Chairman Arnold Praeger 
Isaac Pacht Kimpton Ellis 
Roland W. Maxwell Alfred Wright 
Clyde Woodworth Gurney E. Newlin 
Earle M. Daniels Oscar Seiler 
W. Blair Gibbens Edna Covert Plummer 
Harold J. Richardson Herbert A. Decker 
John J. Ford 
The tabluated record follows: 
Office Candidates Grouped Qualifications Qualified 
No. by Offices Unknown Yes No 
1. Elliot Craig 143 2985 106 
Elliott Craig Endorsed 
2. Thomas C. Gould 153 3004 84 
Thomas C. Gould Endorsed 
3. B. Rey Schauer 179 2976 73 
B. Rey Schauer Endorsed 
4. Charles W. Fricke 202 2859 163 
Charles W. Fricke Endorsed 
LS Emmet H. Wilson 66 3038 131 
Emmet H. Wilson Endorsed 
6. Ugene U. Blalock 1236 941 428 
Joseph L. Call 958 592 1055 
Myron Westover 408 1390 807 
Myron Westover Endorsed 
7. Samuel R. Blake 325 2630 256 
Samuel R. Blake Endorsed 
8. Frank M. Smith 330 2669 195 


Frank M. Smith Endorsed 
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Office Candidates Grouped Qualifications Qualified 
No. by Offices Unknown Yes No 
9. Hal Hughes 1785 234 494 
Clarence L. Kincaid 245 2144 124 
Clarence L. Kincaid Endorsed 
10. Thomas L. Ambrose 210 2782 118 
Thomas L. Ambrose Endorsed 
Tt, A. A. Golden 1533 157 955 
Ben B. Lindsey 213 1213 1219 
Neither Candidate Endorsed 
12. Clarence M. Hanson 717 1794 115 
Joseph Marchetti 631 476 1519 
Clarence M. Hanson Endorsed 
13. Clarence Hansen 1763 327 495 
Roy V. Rhodes 768 1652 165 
Roy V. Rhodes Endorsed 
14. John Beardsley 410 1586 668 
LeRoy Dawson 428 1505 731 
John Beardsley Endorsed 
15. Peirson M. Hall 335 2621 267 


Peirson M. Hall Endorsed 
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IS A WILL? 
























important documents he will ever sign. To 
the attorney who wisely builds for the future, 
the Will is a means of strengthening the 
professional tie, bringing the client closer, and assuring a continuity of 
profitable business. Also, Union Bank’s “Personal Service” saves time and 
money, helps the attorney mow to work out practical phases of estate 
plans, and /ater returns to the attorney clean, profitable probate work. 


— \ To the man of property, it is one of the most 





UNION BANK & TRUST CO. of Los Angeles 
8th & Hill Ses. Seow $2, We Haue No Branches 
“THE BANK OF (21 / *) PERSONAL SERVICE” 
MEMBER: FEDERAL RESERVE SYSTEM MEMBER: FEDERAL DEPOSIT INSURANCE CORP. 
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SUGGESTIONS TO REFEREES 
Geo. Cosgrave, Judge U. S. District Court 
To Bar Bulletin: 

Judge George Cosgrave, of our local U. S. District Court, has recently issued 
some written suggestions for the guidance of Referees in Bankruptcy in the 
Southern District of California with reference to Chapter XI proceedings under 
the Bankruptcy Act. I think they will be of interest to Referees in Bankruptcy 
all over the United States. Yours very truly, 

REUBEN G. HUNT. 


NE feature of the bankruptcy administration arising under Chapter XI of 

the present Bankruptcy Act has come to my notice that seems worthy of 
attention by all concerned in the administration of the Act. Such proceedings 
are usually referred to the referee forthwith (331). An element of primary im- 
portance should be observed: The insolvency of the debtor must not be per- 
mitted to increase nor his existing assets be dissipated. 

Where, as is commonly done, the debtor is permitted to continue in pos- 
session, operating the business, the all to frequent result is that his insolvency 
deepens, his existing creditors are denied immediate resort to his assets for 
satisfaction of their demands. They are so deprived frequently in favor of a 
new set of creditors, for, while proceedings for the arrangement continued, and 
often after confirmation, it is possible that new creditors become preferred over 
those already existing (344). Payment of the creditor’s claim is postponed, the 
creditor relaxes ‘his vigilance, the improvident conduct of the business continues. 
While ample power is given the court to guard against evils of debtor control 
(342), the law cannot supply thrift, ability to the debtor, nor vigilance to the 
creditor. 


WHO’S WHO AT CALIFORNIA TRUST CO 


629 SOUTH SPRING STREET * MICHIGAN 0111 





WK L. A.RENTSCH, Assistant Trust 
Officer and Manager, Investment Department 
was born in Wheeling, West Virginia; started his 
schooling in the East and completed it in Los 
Angeles; took course in advanced accountancy; 
served in the Army as sergeant electrician; two 
years with insurance firm in Arizona as Agent and 
Assistant Cashier; came to California Bank and 
affiliated institutions in 1923; advanced steadily 
through various investment and security posts over 
a ten-year period to Manager of the Investment 
Department in 1937; made Assistant Secretarythat 
same year; stepped up to Assistant Trust Officer 
(and Manager, Investment Department) in 1940 L*A*RENTSCH 
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There is, however, ample power in the Act to prevent such ruinous results. 
Our local referees, being those of the County of Los Angeles, upon whose ex- 
perience and advice I have drawn heavily, have furnished suggestions that they 
themselves have often pursued with advantage. 

In all proceedings under Chapter XI, the referee should immediately cause 
an appraisal and survey of the case to be made through the services of an inde- 
pendent, impartial, and competent expert in the line of the business of the debtor 
at the expense of the debtor estate, or through a committee made up of the 
largest unsecured creditors, with a view to determine immediately the wisdom 
ot further continuance of the business, or in the alternative, immediate adjudica- 
tion. If the referee satisfies himself that the business cannot continue at a profit, 
the indemnity bond provided for in 326 and 327 may be required. In default 
of such indemnity, then adjudication in bankruptcy. 

It may be noted in this connection that in the Southern District of New York 
a local rule exists requiring the calling of a meeting on five days’ notice of all 
creditors, if not more than ten, otherwise of the ten largest creditors, in advance 
of that required by the Act (334) to determine the question of indemnity. 

In all cases where the debtor remains in possession, whether under indemnity 
or not, conditions should be imposed such as: 


(a) The appointment of a receiver to act as a co-receiver with the debtor ; 

(b) The appointment of an active and independent creditors’ committee, and 
a guarantee that they function (338) ; 

(c) An immediate inventory and appraisal of the debtor’s property (333) ; 

(d) Prompt filing of such reports of operation as will indicate succinctly and 
with precision the state of the business (343) ; 

(e) Prompt deposit of all funds in a bank, duplicate deposit slips to be 
furnished the referee; 

(f) Segregation and impounding of funds sufficient to pay all taxes; 

(g) Sale or pledge of accounts receivable or trade acceptances only on order 
of the referee. 


The court has power to impose such other regulations as the individual case 
may require (342, 343). Its primary duty is to see that the rights of creditors, 
whatever they may be at the time of the resort to the Bankrutpcy Act, shall not 
be further diminished or impaired. 
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QUALITY, RATHER THAN QUANTITY, IN BRIEFS 
By Jerome H. Kann, of the Los Angeles Bar 


USTICE EDMONDS of the Supreme Court recently commented upon the 
length and number of briefs as contributing to the delay in disposing of appeals, 


The tendency to present unreasonably voluminous briefs no doubt tends to 
hamper the work of the courts and not infrequently operates to the detriment of 
the litigant. The courts in numerous instances have called the attention of the 
profession to this evil. 


In Couts vs. O’Neill, 51 Cal. App. 152, the late Justice Works fastidiously 
discussed this subject, saying: 

“Before concluding this opinion there is, however, a matter which we 
must notice. The appellant’s opening brief covers 90 pages. The re- 
spondent felt it necessary to reply in a far from laconic ‘brief’ of 282 pages. 
The appellant’s reply brief is 38 pages in length, and the respondent, not- 
withstanding his earlier broadside, interposes a final brief of 18 pages. 
The last page of this brief is devoted to an attempt to show that the 
appeal is frivolous. Surely, after all we have suffered from respondent, 
we might have been spared that one page! We are not inclined to 
seriously consider an assertion that an appeal is frivolous when the maker 
of the assertion has employed 299 pages (it will be noted that we ex- 
clude the one page) in an endeavor to demonstrate that it is not 
meritorious. 

It is unjust and improper to afflict the courts with briefs as volumin- 
ous as the first brief filed by the respondent on this appeal. The courts 
of this state are heavily burdened with work and their labors are made 
more onerous by the presentation of such briefs as the one now before us. 
We have a right to expect that the profession will aid and not hamper us 
in our endeavor to keep pace with a flood of litigation, and we embrace 
this opportunity to remind them of their duty in that regard.” 


Notwithstanding the continuous admonition by the courts the presentation of 
unreasonably lengthy briefs shows no sign of abatement and the filing of a 
concise and well organized argument on appeal is still an exception rather than 
the rule. The inevitable result of voluminous briefs is that the essential conten- 
tions on appeal are buried under an avalanche of citations and argument which 
do not touch upon or are not decisive to the points in controversy. There is 
likewise no real need for filing a large number of separate briefs by various 
counsel and amici curiae. In most cases by conference and consultation of counsel 
among themselves their respective theories could be efficiently incorporated in one 
brief and argument. 


The lack of brevity of briefs on appeal is caused to a large extent by a failure 
to adhere strictly to the rules promulgated for the purpose of expediting the de- 
termination of appeals. These rules are neither complicated nor obscure and are 
supposedly well known to the profession. 


In a great number of briefs there can be found an elaborate discussion of 
familiar and generally accepted propositions of law with numerous authorities in 
support thereof without any attempt to show in what manner these principles are 
applicable to the given case or why the rulings of the trial court thereon require a 
reversal of the judgment rendered in the case. 


It is not incumbent upon appellate courts to assume the burden of discover- 
ing whether certain abstract rules of law have any bearing upon the decision appealed 
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from or are in conflict with the same. A strict compliance with rule VIII of the 
rules of the Supreme and Appellate Courts requiring the presentation in briefs of 
of each point separately and under an appropriate heading would go a long way 
toward a thorough analysis by counsel of the points involved. The rule is not 
an idle formality and its object can be accomplished only if the headings present 
the points in such a manner as to compel a reversal in the event that the points 
so stated in the headings are well taken. (Terminal Corp. v. Parr Terminal Co., 
116 C. A. 368). Otherwise the headings are of but little, if any, assistance to 
the court. This rule applies to all briefs regardless of the number of points 
and a failure to comply therewith may result in a dismissal of the appeal. It was 
designed to lighten the labors of the appellate tribunals and to enable them to 
determine at the outset the exact question under consideration instead of being 
compelled to extricate the same from a mass of poorly organized argument and 
citation of authorities. It serves no useful purpose to state in the headings general 
principles of law which cannot be questioned but the headings must refer to the 
precise point or points involved in the particular case and to the proper appli- 
cation of said principles as contended for by counsel. 


A prevailing error, particularly frequent in appeals presented under the so- 
called alternative method, is the printing of all the evidence in the brief or supple- 
ment thereto without any reference to or emphasis upon the specific part of the 
evidence pertaining to the argument. While it is true that Section 953c of the 
Code of Civil Procedure requires to print only such parts of the record as the 
appellant desires to call to the attention of the court, it is equally true that enough 
of the record should be printed to pass upon the merits of the appeal without the 
necessity of examining the whole record. It is not sufficient, however, to print 
appellant’s version of the evidence in a condensed narrative form and to give only 
a few extracts from the record. (Carp v. Carp, 94 C. A. 657.) Nor, of course, 
is it proper to print only the evidence favorable to the respective contention of 
a party but all the evidence material to the point attempted to be made must be 
printed in the brief or the supplement thereto. 


It is not possible within the limited space of an article of this character to 
refer to all the causes which render the work of the courts on appeal, inneces- 
sarily onerous but it might not be amiss to mention a few errors which are 
frequently found in briefs. Where, for instance, it is contended that the cross- 
examination was unduly restricted or allowed too wide a scope the printing of 
the particular questions on cross-examination alone does not furnish any basis 
upon which the error complained of can be passed upon, but it is essential to 
set out the direct examination on the subject as well. 


So, too, in claiming error in reference to instructions given or refused it is 
necessary in addition to the printing of all the instructions on the particular sub- 
ject to point out the principles of law upon which the contention of counsel rests. 


The presentation of briefs on appeal in the manner of trial briefs is often 
fatal to the outcome of meritorious appeals. All too often voluminous briefs are 
written to impress the client with the amount of work done, but the result not 
rarely is detrimental to counsel as well as to the client. 


It is of course true that brevity can be obtained only through a concentrated 
study and analysis of the points involved, but in justice to the client as well as 
to counsel and the courts no time and effort should be spared to present a well 
considered and concise statement of the controversy. If a practitioner under the 
stress of business is not able to devote the required time and concentration to 
the preparation of a well-organized brief he should obtain competent help in 
order that the merits of the appeal be effectively presented and the heavy work 
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of the Supreme and Appellate Courts should not be rendered more onerous. 
Courts cannot take the burden of searching for or discovering errors of the trial 
court but will assume that the judgment of the trial court is free from error, 
unless the contrary is clearly and concisely established in the briefs on appeal. 
We can free ourselves from the blame of delaying the disposition of cases on 
appeal by being brief and aiming at quality rather than quantity. 





UNAUTHORIZED PRACTICE NEWS 


HE American Bar AssocrtaT1ion Committee on Authorized Practice has an- 

nounced recent results of negotiations with various organizations and institu- 

tions looking to the discontinuance of certain practices claimed to be objectionable. 
Among the matters reported are: 

Illinois State Bar Association approved statement of principles relating to 
collection agencies. * * * On suggestion of Lucas County (Ohio) Bar Associ- 
ation, the court of common pleas of that county issued an order to control 
notaries public and curb unauthorized practice of law. The order amended rules 
of practice to provide that “no judge of (that court) shall issue or approve the 
certificate of qualification * * * in connection with application for appointment 
as Notaries Public unless the applicant is a resident of Lucas County, Ohio, or is 
either a member of the Bar of the State of Ohio in good standing or has passed 
the examination in the rule provided for.” It then sets out the form of examina- 
a > 2s 


Neither in private litigation seeking injunction against the unauthorized prac- 
tice of law nor by contempt proceedings should Alabama courts undertake to 
determine whether claim adjusting firms, individual adjusters and insurance com- 
panies have invaded the exclusive field of the lawyer, according to a decision 
handed down by the state supreme court. 


On April 16, 1940, the Court of Appeals of the State of New York in the 
case of People ex rel. v. Lawyers Title Corporation, 16 N. Y. Sup. (2) 357, 
reversed the Appellate Division and sustained the judgment of the Court of 
Special Sessions wherein the title company had been found to have been preparing 
legal documents and caused them to be executed and attended closings for which 
it had made charges. 


The opinion made it clear that the exception in favor of title examination 
and insurance companies in the statute under which the proceeding was brought 
referred only to services that might lawfully be rendered by persons not admitted 
to practice law. 


The case was one in which the title company was fined $500.00 in the Court 
of Special Session. Assisting in the prosecution was William K. Hyman, chair- 
man of the Queens County Bar Association. The New York City and County 
Bar Associations filed briefs in the Court of Appeals, the latter through Mr. 
Edwin M. Otterbourg, chairman of its committee on unlawful practice of the 
—. ? SS 

The Court of Common Pleas of Cayahoga County, Ohio, cause No. 481,613, 
entitled Carl A. Mintz, Arthur P. Gustafson and Abraham Kollin as plaintiffs 
versus Hritz-Miskolezy, Inc., as defendant, enjoined the defendant corporation 
from the further unauthorized practice of the law. 


This case was tried at some considerable length. The testimony of many 
witnesses was taken, the case was argued orally and then submitted upon briefs. 
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ACTIVITIES OF JUNIOR BARRISTERS 
By Hudson B. Cox, of the Los Angeles Bar 


AST month’s issue of the BuLLetin having been entirely devoted to The 
Lawyer’s Reference Service, this feature which started out bravely as a 
regular monthly report on the Junior Barristers suffered its first and we hope 
its last lapse. However, the lassitude of summer months which annually creeps 
over the profession has made its temporary effect felt on the active program of 
the younger organization and the majority of the committee chairmen report that 
they have adjourned their committees sine die until the advent of fall. Neverthe- 
less, several, spurning the suggestion that summer is a time of relaxation, have 
been carrying the torch for the organization with an energy that belied the in- 
sidious enervation of vacation thoughts and lazy days. 


Gordon File’s Radio Committee, with the exception of one Monday, when 
it yielded gracefully to President Roosevelt, has continued to add to its Lawyer’s 
Storybook Series with a new chapter each week, the speakers and their topics 
being such that an increasing number of listeners are tuning in to Station KFAC 
each Monday evening. Roger Pfaff, Arthur Strock, Leslie Tupper, John Finu- 
cane, Maurice O’Connor, and Chaplin Collins have each contributed their time in 
the preparation and presentation of interesting and anecdotal radio talks. Roger 
Pfaff received such enthusiastic response that he is now running for assembly- 
man ! 

Whitney Harris, heading the Law Lecture Committee, is well in the midst 
of his series of Law Breakfasts and from the sell-out attendance at the first two, 
his efforts are being well repaid. On June 12th, Mr. Freston initiated the series, 
which follows the theme of a typical lawsuit, with a talk entitled “The Lawyer 
and’His Client” and with illustration and anecdote advised how best to handle 
that most difficult species of the genus homo sapiens, a lawyer’s clients. At the 
breakfast on July 10th, Mr. Ashburn spoke of “The Preparation of a Lawsuit,” 
a talk made doubly persuasive by the occasional drawing of illustrations from 
the bitter well of personal experience. It might not be hazarding too wild a guess 
to say that more notices to take depositions went forth from Junior Barristers on 
July 10th than on any day theretofore. 
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This Breakfast series is to be followed with Mr. Morrow talking on August 
14th upon “The Trial of a Lawsuit,” to be followed on September 11th by the 
Honorable Kurtz Kauffman speaking on “After Judgment, What?” with the 
concluding breakfast on October 9th at which the Honorable Louis W. Myers 
will speak to the Junior Barristers on “Appellate Procedure.” 

Though it happened several weeks ago, Stanley Jewell, as treasurer of the 
Junior Barristers, reports one newsworthy and welcome item on the Spring 
Frolic, namely, that this best-attended and thoroughly enjoyable annual outing 
of the Junior Barristers netted the treasury some $40 in profits which speaks well 
for its able management for we have yet to meet the man who did not get double 
his money’s worth of fun and entertainment. 

Having its eye upon the profitable outcome of the Spring Frolic, Bill Lane’s 
“Social Events” Committee is currently flirting with the idea of a summer dance 
for the Junior Barristers at one of the beach clubs to be held some time in August. 
We expect to hear more definite news of the idea as it takes more concrete form. 

Dick Forster’s Educational Information Committee ended its activities with 
the end of the school year but not before one of its members, A. R. Kimbrough, 
had met with a sizeable group of U. C. L. A. pre-legal students and given them 
some valuable advice on how best to travel the rocky road toward the Bar. 

The Legal Aid Committee, under the immediate attention of Hampton Hutton 
and Jay Stein for the months of June and July, has continued to render valuable 
service to the Legal Aid Foundation. 

The Placement Bureau announces the placing of several young lawyers dur- 
ing the last few weeks particularly with insurance companies largely in response 
to the circular letters sent out by the Committee to the insurance companies 
operating in the District. Similar letters are now being drafted for transmission 
to the oil and public utilities companies in and around Los Angeles. 

For news of future events, we again caution Junior Barristers to scan the 
Los Angeles Daily Journal and the Los Angeles News closely for all announce- 
ments of the Organization are graciously given space in their pages. 





WE SHOULD PROVE OURSELVES MEN, NOT MICE 


To THE Epitor oF Bar BULLETIN: 


Richard R. Turner, of the Los Angeles Bar, suggests in his contribution to 
the Los Angeles Bar Buttetin for June, 1939, that “most of the criticisms (of 
lawyers and courts) seems to originate with the members of the profession.” 
He then proceeds to a rather labored defense of our Sacred Cow. He argues 
to his conclusion that “the real remedy for most of these ills lies in an honest 
devotion . . . in adhering strictly to all rules of pleading and evidence unless 
to do so would clearly work an injustice.” 

It is obvious that his first conclusion lacks support, since the most: tre- 
mendous broadcast against the confusion and denial of justice due to fictions and 
precedents came from a layman, the outstanding writer of his age, Charles Dickens. 

Furthermore, according to the English record: 

The practice was much simplified by the Judicature Act of 1873 and 
again under the New Procedure Rules of 1932. . . . It is to be 
recalled that the reformation of 1873 was brought about over the stubborn 
opposition of a vast majority of the lawyers and judges of England. 
Recently when calendars became clogged . . . a powerful lay body, 
the London Chamber of Commerce, demanded radical and far-reaching 
changes in court rules. 
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His second proposition falls with his “unless,” for it is because strict ad- 
herence to all rules of pleading and evidence has brought the result that has so 
persistently followed as to give rise to the fast-growing development of other 
agencies which are robbing our profession of its sources of livelihood. 

His objection, too, to pleadings which simply state that defendant owes plain- 
tiff $100, and defendant says he does not, because they do not inform the other 
party, etc., fails to carry much weight, for that is exactly the form of pleading 
which has been effective and sanctioned in practice and satisfactory to lawyers 
and laymen since the memory of man runneth not to the contrary. I refer, of 
course, to the courts of the justices of the peace, those about which there has 
been the least cause for complaint and whose practice in that regard is practically 
what our highest court authority has recently prescribed for civil pleadings in 
the Federal court. 

As a matter of fact, in the illustrative case plaintiff has stated the ultimate 
fact; the rest is proof. Also, except in strictly trumped-up litigation, which no 
rule can forestall, the defendant should, at least, know what his obligations are 
without necessity of minute particulars. It is as much his business to keep tab 
on his bills payable as on his bills receivable. 

It is because our precedents and rules have grown like Jack’s fabled bean- 
stalk, altogether beyond reason or clear understanding, and do so often promote 
rank injustice, that the situation has become what it is; a situation for which our 
profession must bear the blame, and one which our profession alone can remedy 
if its members will take their heads out of the sand, and not only realize its 
gravity but set resolutely to work and correct it. 


Frep H. Tart, of the Los Angeles and Santa Monica Bar. 
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DIGEST OF RECENT DECISIONS 
By Sidney H. Wall, of the Los Angeles Bar 


ADMINISTRATIVE Law: Courts have no jurisdiction to compel, by mandamus 
and restraining order, the withholding of payment of benefits under Unem- 
ployment Insurance Act at suit of employers, where employers have not ex- 
hausted administrative remedy of appeal to California Employment Commis- 
sion. Abelleira v. District Court of Appeal, 99 C. D. 357. 


CEMETERIES: Operation of mortuary is not inconsistent with holding of 
land exclusively as cemetery for burial of the dead; by merely imposition upon 
lands of grantee of restriction to use for interment purposes only, grantor did 
not impliedly place same restrictions on lands retained by him. Wing v. Forest 
Lawn Cemetery Ass'n, 99 C. D. 397. 

CONSTITUTIONAL LAw: California Small Loan Act of 1939 held consti- 
tutional. Matter of Fuller, 99 C. D. 343. 

CoNnsTITUTIONAL Law: Provision of Sacramento city charter prohibiting 
employment by city of any person whose spouse is employed by State or any 


governmental subdivision held unconstitutional as arbitrary classification. Mansur 
v. City of Sacramento, 101 C. A. D. 815. 


CorporaTions: California Civil Code §322a, providing that stockholder who 
pays on account of his liability as such is subrogated to claim of creditor so 
paid, is valid; and stockholders so subrogated are “creditors” under Bankruptcy 
Act. McCune v. First Nat. Tr. & Sav. Bank, 109 F. (2d) 887 (C. C. A. 9th). 


CorPoRATIONS: New Jersey court, in granting mandamus to compel Dela- 
ware corporation which kept its records in New Jersey to submit such records 
to examination at suit of stockholder, was not engaged in prohibited regulation 
of affairs of a foreign corporation. Siravo v. Sirian Lamp Co., 12 Atl. (2d) 
682 (N. J.). 

CoRPORATIONS—ForEIGN: While courts ordinarily will not interfere with 
internal affairs of foreign corporations, court had jurisdiction to determine 
validity of stock assessment of foreign corporation where its officers, agents, 
stockholders, business and property were within this state. Sharp v. Big Jim 
Mines, 101 C. A. D. 827. 


FRAUDULENT CONVEYANCES: Insured, who prior to his death assigned life 
insurance policies payable to his estate to certain creditors, could not be guilty 
of making fraudulent conveyance thereof, since proceeds of policies were ex- 
empt from execution under C. C. P. §690.19. Prudential Insurance Co. v. 
Beck, 101 C. A. D. 758. 


Injunctions: Mandatory injunction is automatically stayed by appeal, 
but prohibitory injunction is not stayed by taking of appeal. Canavarro v. 
Theatre & Amusement Janitors Union, 99 C. D. 412. 


INTERNAL REVENUE: Where taxpayer-trustor retained power to revoke 
trust only upon written notice to trustee delivered during preceding calendar 
year, profit from sale of trust corpus was not taxable under statute relating to 
revocable trusts, nor, where corpus was located in New York, under statute 
relating to taxation of trust income held for benefit of settlor. United States 
v. Stroop, 109 F. (2d) 891 (C. C. A. 6th). 


MunicipaL Corporations: Act relating to joint exercise of powers by cities 
(Stats. 1921, p. 542) construed and upheld in relation to joint survey of mu- 
nicipal sewage problems by several cities. Jn re controversy between City of Oak- 
land and H. G. Williams, 99 C. D. 445. : 
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PLEADING: Cross-complaint was properly stricken where stranger joined with 
defendants in cross-complaint against third parties for damages for breach of an 
agreement to which plaintiff was not a party. Metropolitan Casualty Ins. Co. v. 
Margulis, 101 C. A. D. 474. 


PreapinG: Where plaintiff was not entitled to recover under count in com- 
plaint in which all facts relied upon were specifically pleaded, demurrer was 
properly sustained to common count apparently based upon same set of facts. 
Orloff v. Metropolitan Trust Co., 101 C. A. D. 563. 


Propate Law: Residuary legatee was not estopped to file renunciation of 
benefits under will even where it was done for purpose of defeating claim of 
legatee’s attaching creditor, where legatee was not guilty of fraud or collusion with 
remaining residuary legatee. Estate of Kalt, 101 C. A. D. 444. 


Pustic Utitities: Authorization of Railroad Commission re routing of bus 
line in city prevails over conflicting city ordinances. Bay Cities Transit Co. v. 
City of Los Angeles, 101 C. A. D. 537. 


RarLroaps: Railroad corporation can acquire fee simple title to land where 
deed is unconditional; and nonuse of such land for railroad purposes did not 
automatically result in reversion to grantors under Civil Code §468 (as it stood 
prior to 1937) providing for reversion upon six months nonuser. Lemon v. Los 
Angeles Terminal Ry. Co., 101 C. A. D. 424. 


Witts: Although will may not incorporate informal document which is not 
in existence at time of execution of will, republication of will by execution of 
codicil after document is in existence will incorporate such document although not 
referred to in codicil. Simon v. Grayson, 99 C. D. 438. 





THE ORDER OF THE COIF 
By George W. Nilsson, of the Los Angeles Bar 


T THE Annual Breakfast of the Alumni of the University of Southern Cali- 

fornia Law School, announcement was made that the following members of 
the graduating class of 1940 had been elected to The Order of the Coif: Philip 
Kraus, Thomas Monroe Leovy, Jr., Miss Willimina Montague, Francis Henry 
O’Neill, Clifford P. Speck, and that Honorable John W. Shenk, Justice of the 
Supreme Court of the State of California, had been elected an honorary member. 

The Order of the Coif is an honorary fraternity organized for the purpose 
of giving recognition to those who have attained a high grade of scholarship © 
in the law school. There are at present chapters of the organization in more than 
thirty leading universities of the United States, which include University of 
Southern California, University of California, and Stanford University. 

Election, in all cases, is restricted to the ten percent of the Senior Class, who 
have attained the highest rank in their law school work, with the exception that 
each chapter may annually elect to Honorary Membership not more than one 
person who has attained distinction as a member of the legal profession. 


The organization took the name of the English Order of the Coif, which, it is 
thought, probably antedates the Norman Conquest. In any event, it was an 
ancient association of the leading lawyers, never large in number, from whose 
members exclusively the Judges of the Courts of Common Pleas were appointed, 
and who, for centuries, had the sole right to appear as barristers in that court. 
Later, the Judges of the King’s Bench and the Exchequer were also appointed 
from the Serjeants of the Coif. . 
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LAW LIBRARY NOTES 
By Thomas S. Babagh, Librarian 


New Rutes: The new borrowing rules adopted last May by the Board of 
Law Library Trustees became effective the first of this month. Copies are avail- 
able at the Library. Any member of the bar of the County is entitled to become 
an “authorized borrower” without payment of dues, a three dollar deposit being 
the only requirement. Special attention is called to the fact that under the new 
rules a fine of ten cents a day is levied for failure to return a book on the day 
it is due. 

Briers DEPARTMENT: After a year’s delay forced by the need to reorganize 
the briefs collection, the Brief Department is again able to send material to the 
bindery. Over 180 volumes, including more than three thousand briefs, have 
been bound in the last quarter, and many more await only a final check to make 
certain of their completeness before binding. 

Lrprary Hours: So many patrons find it necessary to telephone the Library 
to learn the hours during which the Library is to be open, that the following 
tabulation is offered, with the hope that each office will make a note thereof for 
the office bulletin board or secretary’s desk book: 

Daily hours, including Saturdays . . 8:30 A.M. to 10:00 P.M. 

Sundays . . . 9:00 A.M. to 1:00 P.M. 

Legal “Holidays “(see Pol. C. 10) . . 9:00 A.M. to 4:00 P.M. 
Except—January 1, July 4, Thanksgiving Day and 
December 25... . . Closed all day. 


NEW BOOKS 


Of recent books received, the following may be of interest to local members of 
the bar: 

ADMINISTRATIVE LAw. An introduction to Federal Regulatory Action is 
offered by Blachly and Oatman. Types of organization, methods of action, and 
the legal status of federal agencies are discussed. A critique of the Walter-Logan 
bill is included. 

Roscoe Pound’s Contemporary Juristic Theory is a publication of his Clare- 
mont Colleges lectures. Adininistrative processes are critically considered in the 
light of legal theories. 

Civic Liperties. Municipalities and the Law in Action for 1939 is the 
yearbook of the National Institute of Municipal Law Officers. Perhaps the 
most significant paper included is the Report of the Committee on Civil Liberties. 

Courts. The Organization of Courts, by Roscoe Pound, is an historical and 
administrative study of our judicial system. 

Evipence. The new edition of Wigmore on Evidence, in ten volumes, 
is now complete. 

FEDERAL ProcepuRE. The West Publishing Company’s Manual of Federal 
Procedure offers an exhaustive treatment of the subject, while Holtzoff’s New 
Federal Procedure is a brief textual annotation by the Special Assistant to the 
U. S. Attorney General who has been in charge of the departmental bulletins 
on the rules. 

History. The second volume of Stephenson and Marples’ Law in the 
Light of History, is devoted to England in the Middle Ages. Like the first 
volume, it is a brief historical review interspersed with reference to contemporary 
legal matters. 

Minors. A brief, simplified account of California law, and of Federal 
statute law, relating to children, is offered by Triska’s Juvenile Laws of California. 
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OrFIcE MANAGEMENT. A revised edition of McCarty’s Law Office Man- 
agement presents an up-to-date discussion of various methods and equipment 
useful in efficient office operation. 


Ort anp Gas. Merrill’s Covenants Implied in Oil and Gas _ Leases, 
2d edition, is an expansion and revision of the first edition. 


Reat Property. The Title Guarantee and Trust Company’s manual, 
California Land Titles, 1940 edition, is a practical review of elementary real 
property law, arranged alphabetically by topics. 

Moynihan’s Preliminary Survey of the Law of Real Property furnishes 
the “historical background of the common law and its application”. 


Statutes. Crawford’s Construction of Statutes includes discussion of the 
pleading and proof of laws, and considerable treatment of the law relating to 
legislatures and legislation generally. 


TaxaTION. The Federal Income Tax by Blakey is a detailed history of 
legislation on the subject. 


War Law. An English book on the Law of Contract During and After 
War, by Trotter, is proving very useful. 


ZONING. Bassett on Zoning, 2d edition, is a revision of a standard work on 
zoning for height, area, and use of buildings. 





DANIEL WEBSTER AND THE 
DARTMOUTH COLLEGE CASE 


By Francis McEntee, of the Los Angeles Bar 


The article printed below was prepared and delivered by Francis McEntee 
on the Los Angeles Bar Association weekly radio program (Station KFAC). 
Because of the interest it carries to lawyers, especially, and because many mem- 
bers missed the pleasure of hearing it, The Bulletin presents it here. 


To many people, especially lawyers, but most of all to Dartmouth graduates, 
the name of Daniel Webster brings up the picture of a small, crowded courtroom 
in Washington. 


Chief Justice John Marshall, his robes draped about him, presides with dignity 
over the Supreme Court of the United States. He and his associates, as well as the 
audience, have been sitting for three hours, enthralled by the persuasive tones of 
the orator—a heavy, broad-chested man, firm as a pyramid of granite, with a 
domed forehead and gloomy eyes that pierce the soul. 


The speaker pauses, as if in sorrowful meditation. No one stirs. Then, 
under the influence of an emotion which sets pulses throbbing, he begins again, 
with quivering lips and tremulous voice, “It is, sir, as I have said, a small 
college—and yet there are those who love it * * *.” 

Daniel Webster is arguing the Dartmouth College case. He has been telling 
the story of how the little college was founded back in the days when New | 
Hampshire was still a province of the British Empire; how Eleazar Wheelock in 
1754 had set up an Indian Charity School in the New England wilderness. 

For several years, Eleazar clothed, fed and educated the Indians so they 
might carry the gospel in their own language to their savage tribes as mission- 
aries and school masters. So popular did the school become among the Indians 
that the charitable contributions of the colonists were not adequate to support it. 
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Wheelock sent two of his students including the Indian minister, Samson 
Occom to England to solicit contributions from charitable persons including the 
Earl of Dartmouth, who was then Secretary for the Colonies. 


Owners of land in New Hampshire, feeling that the Indian School might 
also be used to educate their sons offered large tracts of land to Wheelock; and 
the school was located in Hanover on the bank of the Connecticut River. 


In 1769 King George the Third granted a Charter creating Dartmouth 
College, naming Eleazar Wheelock as the first president, and providing for twelve 
Trustees to govern the self-perpetuating corporation. 


Through the violent years of the American Revolution, and for almost fifty 
years after its founding, the little college carried on valiantly; then in 1816, it 
reached the great crisis that put it on trial for its life. And in that time of crisis, 
the college turned to its former student, Daniel Webster, to plead its cause as a 
lawyer before the Supreme Court of the United States. 


The crisis arose when Eleazar Wheelock’s son, John, who became the second 
president of the college, proved to be not as able an administrator as his father 
and the trustees removed him. Wheelock carried the matter into the realm of 
State politics by seeking the help of the Republicans who had just elected a new 
governor in New Hampshire and held a majority in both branches of the Legis- 
lature. Dartmouth College had now become the innocent victim of partisan 
disputes. 

The Legislature passed a bill changing the name to Dartmouth University; 
increasing the number of trustees from twelve to twenty-one, and providing for a 
board of twenty-five overseers, appointed by the Governor and Council. Thus, 
for all practical purposes, the college was placed under the thumb of the politicians 
in the Legislature, and the Board of Trustees was to be packed with Wheelock’s 
friends. 

The bill was actuated mainly by political motives, and it excited much bitter- 
ness among the old trustees, who rightly declared that, if it were carried into 
effect, every collegiate institution in the state would “hold its rights, privileges, 
and property, not according to the settled principles of law, but according to the 
arbitrary will and pleasure of each successive legislature.” 


The Governor named the new trustees and overseers, who took over the 
college property and ousted the old president and faculty. But the trustees would 
not submit without a fight. They brought an action at law against the former 
treasurer to recover the charter, the seal and the records. 


In the hearing before the Superior Court of Appeals of New Hampshire, a 
judgment was rendered in favor of the new trustees appointed by the Governor; 
and it was the appeal from this judgment that Webster was now arguing before 
the United States Supreme Court in the North Wing of the Capitol. In the 
centre, dominating his associates on the bench, was the great Chief Justice, John 
Marshall, whose luminous intellect and sane judgment did so much to determine 
the course of our national history. 


At eleven o'clock in the morning, Webster had opened his argument and it 
was now approaching two o'clock in the afternoon. 


In the calm tone of easy conversation he developed his legal argument point 
by point. He referred to the Federal Constitution that says: “No State shall 
pass any law impairing the obligations of contracts”. He points out that the 
college is a private corporation; that the Dartmouth charter is a contract; that 
the legislative acts of the State of New Hampshire impaired that contract; that 
the sanctity of all similar institutions in this country is at stake. 
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He warns of the danger of political interference, and his voice rests as he 
says: 


“It will be a dangerous, a most dangerous experiment, to hold these institu- 
tions subject to the rise and fall of popular parties, and the fluctuations of political 
opinions. If the franchise may be at any time taken away, or impaired, the prop- 
erty also may be taken away, or its use perverted. Benefactors will have no 
certainty of effecting the object of their bounty; and learned men will be deterred 
from devoting themselves to the service of such institutions, from the precarious 
title of their offices. Colleges and halls will be deserted by all better spirits, and 
become a theatre for the contentions of politics. Party and faction will be cher- 
ished in the places consecrated to piety and learning. These consequences are 
neither remote nor possible only. They are certain and immediate.” 


As his main argument ends, Webster stands for a few moments in silence, 
as if wondering whether to cease. Then impulsively he turns to the Chief Justice 
and addresses him in language which seems to flow spontaneously from his over- 
burdened soul : 

“THIS, SIR, IS MY CASE. It is the case, not merely of that humble 
institution, it is the case of every college in our land. It is more. It is the case 
of every eleemosynary institution throughout our country, of all those great chari- 
ties founded by the piety of our ancestors to alleviate human misery, and scatter 
blessings along the pathway of human life. It is more. It is, in some sense, 
the case of every man who has property of which he may be stripped—for the 
question is simply this: Shall our state legislature be allowed to take that which 
is not their own, to turn it from its original use, and apply it to such ends or 
purposes as they, in their discretion, shall see fit? Sir, you may destroy this 
little institution ; it is weak; it is in your hands! You may put it out; but if you 
do, you must carry on your work! You must extinguish, one after another, all 
those great lights of science, which, for more than a century, have thrown their 
radiance over the land! It is, sir, as I have said, a small college,—and yet there 
are those who love it. : 


Sir, I know not how others may feel, but, for myself, when I see my alma 
mater surrounded, like Caesar in the senate house, by those who are reiterating 
stab upon stab, I would not, for this right hand, have her turn to me and say,— 
et tu quoque, mi fili!—‘‘and thou too, my son!” 


The Supreme Court’s opinion given by Chief Justice Marshall is now an 
important part of our country’s history that is familiar to every schoolboy. It 
upheld Webster’s argument and thus Dartmouth College was saved from annihila- 
tion by its great legal advocate. 


In the great crises that inevitably arise in human affairs, there often comes a 
time when the fate of a man, or an institution like Dartmouth College, or even a 
country like our own great United States, may be shaped by the mind and skill 
of a great lawyer. While Webster achieved national honor and fame for his 
part in shaping one of the great constitutional doctrines that still guides our 
government, he was touched most deeply by the letter written to the president 
of the college by the man who assisted him in the case in their great hour of 
victory, saying: 

“Our triumph in the college cause has been complete. . . . The Court 
goes all lengths with us, and whatever trouble these gentlemen may give us in 
the future.—they cannot shake those principles which must and will restore Dart- 
mouth College to its true and original owners. I would have an inscription over 
the door of the college building, reading ‘Founded by Eleazar Wheelock, 
Refounded by Daniel Webster’.” 
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__ The immediate issue decided by the Dartmouth College case was the inviol- 
ability of the charter of incorporation of an institution of learning. 


It settled the question as to whether the charter was a contract at all, within 
the meaning of the Constitution, and answered the query, “Does the legislature © 
of a state have the power, under the Constitution of the United States, to modify | 
or abrogate a charter legally granted in all good faith to a college?” By implica- 7 
tion it involved the whole subject of the stability of contracts, and thus affected 
other institutions founded and endowed in the same manner as Dartmouth. 


In another sense, it was a phase of the historic conflict during the formative 
days of the Republic between conservative and liberals, Federalists'and Democrats, 
John Marshall and Thomas Jefferson—Daniel Webster was on the side of estab- | 
lished order. 

In the great story-book of the Law, there are many chapters of great lawyers § 
doing great deeds in the pursuit of their profession; among the greatest of them 
is this argument by Daniel Webster in defense of Dartmouth College. 





REVENUE STAMP ACT CHANGED 


HE new Federal “Revenue Act of 1940” has increased the stamp tax on { 
conveyances from 50 cents, the former rate, to 55 cents, which rate of. 
55 cents is designated as the “Defense Tax Rate” and is imposed for the 
period “after June 30th, 1940 and before July Ist, 1945.” 


The former Act provides that when the consideration or value of the} 
interest or property conveyed, exclusive of the value of any lien or incum-) 
brance remaining thereon at the time of sale exceeds $100 and does not 
exceed $500, the amount of revenue stamps should be 50 cents; and for 
each additional $500 or fractional part thereof, 50 cents. For each 50 cents 
due under the old law, 55 cents will be due under the new law, an increase 
of 10% of the former total amount of the stamp tax in each case. ; 
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HELP | IF IN NEED CALL 
: ASSOCIATION OFFICE 


Applications for employment as associate lawyers, 
law clerks, secretaries and stenographers are 
always on file at the office of the Association. 
Members are urged to make use of this service. 
They may do so by examining the applications on 
file or by advising the office of their needs. 
Telephone TUcker 8118. 
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